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[1] The issue before nme concerns the parenting arrangenents for the
three children of the parties: Brendon who was born on Decenber 26,
1987 and who is now 13 years old; Derek who was born on April 15, 1989,
and who is now 11 years old; and Marisa who was born on April 16, 1991
and who is now 9 years ol d.

[2] This matter was argued before me in chanbers on Decenber 14 and 15,
2000. After that | read the entirety of the volum nous court file and
decided that it would be inportant for me to hear oral evidence from
Dr. Tara Lynn Ney, a registered psychol ogi st, who has been involved in
counselling the children and their father (the plaintiff) pursuant to
the provisions of orders nade by the court. On January 5, 2001, Dr. Ney
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was questioned by the court, pursuant to Rule 52(11)(c), and then was
cross-exam ned by counsel for both parties. | directed that a
transcript of Dr. Ney's evidence be prepared for the benefit of the
court and the parties particularly because the nother of the children

t he defendant (who is now known by the nane Knight rather than Menard),
was not present when Dr. Ney testified

[3] The plaintiff (the "father") is now 43 years of age and his forner
spouse i s now 46. They began to |live together in or about 1977 and
marri ed on Decenber 16, 1983. The parties separated on April 29, 1998.
There had been at |east one prior separation for about three nonths in
1993 whi ch separation followed an incident when the father physically
assaul ted the defendant (the "nother").

[4] Fromthe tine of the separation in April 1998 the father

vol untarily began paying support. On Decenber 3, 1998, he commenced
this action and filed a notice of nmotion, which notion primarily raised
i ssues concerning the parenting of the children. In the affidavit filed
in support of the notion the father said this:

My i medi ate concern is that nmy access is
bei ng shrunken. | have concerns that if
we are not able to sort out access
appropriately, the defendant may, over
time, cause the children to have such an
opi ni on about me that the relationship
bet ween the children and nyself wll be
strongly affected.

[5] The father al so deposed that he felt that he and the nother had
been unable to sort out custody and access issues between thensel ves.
Part of the relief sought by the plaintiff in his initial notice of
noti on was an application for a custody and access report pursuant to
section 15 of the Family Relations Act, R S.B.C. 1996, c. 128.

[6] Apparently in response to the father's application, the nother
filed an application on Decenber 11, 1998. She sought a restraining
order, child support, spousal support, and interimcustody of the
children. In her affidavit the nmother said, anmong other things:

The main problemwi th access is that the
plaintiff physically abused ne and
enotionally abused me during the
marriage. He is very physical with the
children and he regularly puts down al
the children verbally. This has nade the
children afraid of himand reluctant to
spend time with him He has a serious
anger probl em

The nother also said that the father during the narriage had little
interest in the children, had no patience with them and would

di scipline them by spanking them swearing at themand yelling at them
In the same affidavit the nother said the father would blame her if the
children did not want to go on access visits with him She deposed that
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the children thensel ves woul d sonetines tell the father they didn't
want to see him The nother insisted, however, that she was trying to
encour age access.

[7] In areplying affidavit filed on Decenber 21, 1998, the father
stated - "My concern is that the defendant is deliberately trying to
alienate the children fromme because she is so upset at our
separation.”

[8] Master Horn delivered reasons for judgnent on Decenber 21, 1998. He
ordered a custody and access report and commented that he woul d not
contenplate forcing these parents into a co-parenting arrangenment unti
the report was received. He thought the parents of the children should
be kept separated as much as possible and therefore ordered that the
not her have interimcustody of the children reflecting the status quo
arrangenent up to that point. In talking about the deterioration in
access between the father and the children, Master Horn was puzzl ed as
to the nature of the unilateral action by Ms. Knight, unless it was
action taken as an effort to punish him M. Menard for sonme conduct.
Mast er Horn ordered access between the plaintiff father and the
children on alternate weekends, holidays, and al so set up a schedul e of
m d- week access.

[9] Less than one nonth after Master Horn's order the father filed an
application to define m d-week access and to specify a doctor to

conpl ete the custody and access report. On that same date the nother
also filed an application to vary the access that had been ordered by
Mast er Horn. She said the children, particularly Brendon and Marisa
were crying before sone access visits and saying they did not want to
go. The defendant nother filed as exhibits to her affidavit pages from
the "diaries" of each of the children which "expressed their strong
feelings about their father." How these "diaries" came to be created or
t he reasons why the defendant nother should have access to themfor the
pur pose of court proceedi ngs has not been expl ai ned. The children at
the tine of the witing of the "diaries" were approxinately 11, 9 and 7
years of age

[10] Also attached to Ms. Knight's January 20, 1999 affidavit was a
letter fromShelly Langford, an Al berta regi stered psychol ogi st, who
had been seeing the children regularly since about Septenber 1998,
according to earlier materials filed on behalf of the nother. M.
Langford outlined in the three pages of her letter what the children
had said to her about their desires and their experiences visiting on
various occasions with their father. The children's conments were

uni versal ly negative about their father. M. Langford even descri bed
Brendon as sobbing as he tal ked about one visit with his father.

[11] Ms. Langford's letter ended with the foll owi ng two paragraphs:

It appears that these three children are
under considerable stress and anxiety.
They are not feeling secure and are
experiencing difficulties in daily
functi oni ng.
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My personal and professional phil osophy
is that children do need and benefit from
i nvol venent from both parents. | fee
strongly however that their enotiona
heal t h, and physical safety cannot be
conpr om sed

Ms. Langford makes no commrents or recomendati ons as to how she woul d
pronote the involvenent of the children with both parents while
alleviating their stress and anxiety.

[12] In reply to the materials filed by the nother, the father deposed
that when the children were with himthey seened happy, contented and
conpl ai ned about having to go home at the end of the visit. He said,
"My only conclusion is that the defendant is trying to programthe
children against ne." M. Menard attached as an exhibit to his
affidavit a letter fromhis nother saying that she had observed the

i nteraction between her son and the children in the precedi ng nonths
and she had not witnessed fear being expressed by the children but
rather they seened to enjoy being with their father

[13] The two cross-applications cane before M. Justice Lander on
January 21, 1999, and he defined m d-week access as requested by the
father. He was al so asked to order, and did order, that the father "be
at liberty to attend public activities involving the said children.™
That order was made because the nother had taken the position that the
father was not allowed to be in any public place, including soccer
ganes or other activities of the children that occur in public unless
it was his access tine.

[14] On January 22, 1999, M. Justice Lander directed that Dr. Robert
Bi ngen prepare the custody and access report.

[15] On February 4, 1999, an interimconsent order was pronounced wth
respect to both child and spousal support.

[16] On April 26, 1999, a consent order was spoken to resolving the
division of the famly assets.

[17] In April 1999 Dr. Bingen conpleted his custody and access report.
It is a conprehensive report, 24 pages in length. At page 23 of his
report Dr. Bingen says this:

When one considers the eight

af orementi oned characteristics of
"Parental Alienation Syndrone", | feel it
is fair to say that the Menard children
woul d neet sone, if not many, of those
criteria. I do not necessarily feel that
Ms. Menard has allowed matters to unfold
in this manner with malicious intent.

I nst ead, the anger and rancor she

har bours for Tony Menard has bl urred her
judgrment and in the course, she has

proj ected and di spl aced her perceptions
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and fears of Tony Menard onto the
children. By having done so, she has
effectively forced a wedge between the
children and their father.

Dr. Bingen then nmade extensive recomendati ons designed to allow the
children to have a positive relationship with both parents. He
recommended a series of access visits - a very specific schedule - with
access increasing over time. The concluding two paragraphs of Dr.
Bingen's report read as foll ows:

I would strongly reconmrend that M.
Menard and the children jointly see a
counsel or or psychol ogi st so as to focus
on the attitudes the children have toward
their father and the boys' view that he
is a disapproving figure in their lives.
Finally, and inmportantly, | would
strongly recomend that Ms. Menard see a
psychol ogi st on an ongoi ng basis to deal
with her histrionic traits which lead to
probl emati c and strained socia

rel ati onships, and to cope with the anger
she feels toward M. Menard and so as not
to bring the children into the midst of
conflict.

Final |y, because of the level of anger
and acrinony between both parties,
woul d advi se that the Menards' nutually
find a medi ator who could arbitrate any
nettl esome decisions with regard to the
chil dren.

[18] On May 21, 1999, the nother applied for permanent spousal support
and pernmanent child support (although no divorce order had been
pronounced as at that date). On June 3, 1999, the nother applied to
have the father found in contenpt alleging that he was in breach of the
court order nade by consent with respect to the division of fanily
assets. The nother also conplained that the father had not paid the
full anpbunt of child support for the nonth of May. The next day, on
June 4, 1999, the father filed a notice of notion seeking, anong other
things, "that the issue of tenporary custody and access of the children
of be marriage be varied." He asked that the question of the children's
per manent custody and access arrangenents be referred to the tria

list. He also sought other relief including an order of divorce. In the
mat eri al s exchanged by the parties with respect to these notions M.
Menard continued to suggest that Ms. Knight is an alienating parent.

Ms. Kni ght deposed that she had spoken with both Dr. Bingen and M.
Langford and that "they both said that | amnot identified as a
alienating parent."

[19] The applications referred to in the precedi ng paragraph cane
before M. Justice Taylor in chanbers on July 9, 1999. He delivered
t horough oral reasons for judgnent dealing with all the matters raised
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by the parties, including the questions of custody and access. Tayl or
J. said at paragraph 20:

The father, in his subm ssions to e,
sought assurances that this court and not
t he nmot her woul d defi ne when he coul d see
his children. These reasons are intended
in part to give himsuch an assurance.

[20] M. Justice Taylor noted that the father's conplai nt was about
access al though before M. Justice Taylor M. Mnard was seeki ng
cust ody.

[21] M. Justice Taylor declined to refer the issue of custody to the
trial list noting that although Dr. Bingen's report was critical of
both parents "there is within it no basis, in nmy opinion, to renove the
children fromtheir nother who has had the task of raising themfrom
birth whilst the father was fully engaged in the establishnment and
devel opnent of his business." M. Justice Taylor found that, in his
view, the children should be left in the custody of the nother. He
directed access in accordance with the schedule set out in Dr. Bingen's
recomendati on. He al so ordered that the parents participate in the
psychol ogi cal counselling recomended by Dr. Bingen in the penultinate
par agraph of his report quoted in paragraph 17 above. M. Justice
Tayl or al so seized hinmself of further applications regarding the
chi | dren.

[22] M. Menard | aunched an appeal of M. Justice Taylor's order with
respect to the issues of custody and access (as well as child support
and spousal support) but apparently did not proceed with that appeal

In Cctober and Novenmber of 1999 the defendant Ms. Kni ght sought

garni shing orders for, anmong other things, substantial arrears of child
support and spousal support.

[23] On April 7, 2000, the father applied to reduce spousal support and
child support and to cancel or reduce all of the arrears. The parties
exchanged a consi derabl e nunber of affidavits before the father's
application cane on for hearing before M. Justice Lander on May 23,
2000. M. Justice Lander ordered that the father's application to
reduce or cancel arrears of child support and spousal support be

di sm ssed but also ordered that he be at liberty to set a hearing on
the issue of variation of M. Justice Taylor's support orders based on
a change of circunstances. The not her was awarded her costs.

[24] On June 20, 2000, the father applied for sumer access to the
children for specified dates between late July and | ate August of that
year. It is in fact this notion of June 20, 2000, which is formally
before ne followi ng other intervening orders pronounced upon previous
hearings involving that sane application. The father deposed in his
affidavit filed on June 20, 2000, that he had had no access to the
children since Septenber 19, 1999, saying the nother had not allowed
the children to spend tine with him The father said that the nother
used the excuse that the children did not want to see him He said he
tried to tel ephone the children but that they refused to talk to him
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He al so deposed that he had been visiting Marisa at her school but she
told himshe did not want himto cone there anynore.

[25] Ms. Knight filed a lengthy affidavit in response to the father's
June 20, 2000, application. Attached to her affidavit were nunerous
exhibits. To summarize very briefly, M. Knight conplained that the
father had not undertaken the counselling ordered by M. Justice

Tayl or. She al so conpl ained that M. Menard was in arrears of spousa
and child support in excess of $30,000 even though M. Justice Lander
had dism ssed the father's application to cancel the arrears. M.

Kni ght al so outlined fromher perspective the access arrangenents

| eading up to the father's June 20'" application. She deposed that the
father had told the children they didn't have to go for an access visit
in the sumer. She says she wasn't present for the exchange so the fact
that the children didn't go for the sumrer visit had nothing to do with
her allowing the children to go or not. The nother also conpl ai ned the
father had not been showi ng up for access visits. She said the father
did not try to arrange Christmas access until Christms Eve. She said
she had elimnated herself from access pickup hoping that would
alleviate the children's distress but that had not worked. She also
stated in her affidavit:

| believe that plaintiff's access should
be suspended until he has participated in
joint counselling sessions as reconmended
by Dr. Bingen and ordered by M. Justice
Tayl or.

[26] Anong the nmany exhibits attached to Ms. Knight's affidavit of June
28, 2000, are a nunber of letters from M. Langford and Dr. Bingen. Ms.
Langford had provided some counselling to the nmother and children as
noted i n paragraphs 10 and 11 above. Her letter dated Decenber 10,

1999, related the fact that in June 1999 M. Menard had attended two
joint counselling sessions with the children. Ms. Langford stated she
had reconmended to M. Menard that he have a individual session with
her and nore sessions but that he did not follow up on those
reconmendati ons.

[27] Aletter fromDr. Bingen dated Novenber 1, 1999 sets out the fact
that he spoke with M. Menard concerning an access schedule. Dr. Bingen
had met with Ms. Knight and Ms. Langford in [ate Septenber 1999 to

di scuss access. Dr. Bingen's letter set out detailed reconmendati ons
for access between the father and the children which nodified his
earlier recommendations. Followi ng these recomendati ons, Dr. Bingen
sai d:

It is inmportant that such a schedul e be
adhered to and that it be communicated to
the children that there is clear
expectation that the children do spend
those periods of tine with their father

[28] Dr. Bingen wote another |etter dated Novenber 15, 1999, again
setting out proposed nodifications to the recommended access schedul e
based on di scussions he had had with both of the parents. Dr. Bingen
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repeated the sentence | have quoted above fromhis earlier Novenber 1st
letter.

[29] Another exhibit attached to Ms. Knight's affidavit filed on June
28, 2000 was a further letter fromM. Langford dated June 26, 2000. In
that letter Ms. Langford set out her understanding that the children
had not visited with their father for access visits since Novenber

1999. She stated that she did not support enforced access with police
assistance "as | feel that it would have a detrinmental affect on the
children." She again reconmended counselling for the children and their
father as well as an individual counselling session for M. Menard.

[30] Also exhibited to Ms. Knight's June 28, 2000 affidavit is a
further letter fromDr. Bingen dated June 27, 2000. His letter contains
the foll owi ng two paragraphs:

The recomendati ons made in the initial
custody and access eval uation, and
subsequent reconmmendations as to how
access could be best inplenented, were
both predicated on the principle that the
children would be slowy transitioned

i nto having progressively |onger
visitations with their father. This would
be acconplished over sone | ength of tine.
Further, the recomendati ons were based
on the prospect of the children and M.
Menard jointly seeing a counselor as a
nmeans of bridging any differences that

m ght exist and act as an obstacle

bet ween the children and M. Menard

devel opi ng a positive relationship.

I would fully expect that if either of

t hose considerations are not included in
t he process of M. Menard gai ning nore
routine visits with the children,
visitations with M. Menard could in fact
result in the children views of their
father being inadvertently reinforced.
The result may then be that the children
woul d view visitations or the prospects
of visitations nore negatively and woul d
be nore resistant to go on even brief
visits. Certainly, if visitationis
forced at this point, there is a very
good likelihood that the children would
be highly resistant and could in fact,
mark a pernmanent breach in their
relationship with their father.

Dr. Bingen went on to reconmend that Dr. Tara Ney do the proposed
counselling. Dr. Bingen then concluded his report with the follow ng
par agr aph
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| would reiterate that if all parties
fully cooperate in the process, | do fee
that a normalized rel ati onship between
the children and their father could be
achi eved. However, if the issue is
forced, ny fear is that the gulf between
the children and their father will be too
great to bridge.

It should be noted again that Dr. Bingen made simnilar counselling
recomendations in his initial report of April 1999.

[31] M. Menard's notion filed June 20, 2000, (the notion which | noted
is the notion before ne), first cane before M. Justice Hutchinson on
July 4, 2000. He ordered that M. Menard neet alone with Dr. Bi ngen and
take any counselling or any course recomended by Dr. Bingen prior to
conmenci ng access. He also ordered that the parties nmeet together with
Dr. Bingen and thereafter with the children if so directed. M. Justice
Hut chi nson then ordered that, if approved by Dr. Bingen the father have
access with the children from August 8, 2000 to August 22, 2000. M.
Justice Hutchinson finally ordered that "if there are difficulties in
wor ki ng out access arrangenents then this matter is adjourned to August
8, 2000."

[32] There were difficulties working out access. Wen the matter cane
before ne on August 8, 2000, | ordered three specific counselling
sessions for the father and the children with Dr. Tara Ney on three
consecutive Mondays in August and three two hour access visits between
the plaintiff and the children on three consecutive Thursdays in
August. | then adjourned the natter to Septenber 11, 2000 at which tine
the father was to provide the court with his subnissions with respect
to ongoi ng counselling sessions with the children and with respect to
ongoi ng access visits.

[33] On Septenber 11, 2000, the matter cane before M. Justice
Shabbits. He ordered five further joint counselling sessions with the
father, the children and Dr. Ney on alternate Fridays, the | ast session
to be Novenber 10, 2000. He then adjourned the matter for further

subm ssions to Novenber 20, 2000

[34] On COctober 2, 2000, the Director of Mintenance Enforcenent filed
an application asking for an order that a corporation, of which M.
Menard was the najority sharehol der, be jointly and severely liable
with M. Menard for paynent of the child support and spousal support
previously ordered. In an affidavit in support of the application an
enforcenent officer deposed to the fact that the arrears of mmintenance
as at Cctober 13, 2000, totalled $40,492.41. On Cctober 16, 2000, a
consent variation order was pronounced fixing arrears of child and
spousal support in the ampunt of $28,000 payable forthwi th and

cancel ling the bal ance of the ampunt outstanding under M. Justice

Tayl or's order of July 1999. The consent order also set an inmputed
guideline incone for M. Menard of $116,000 annual ly. Child support was
reduced from $2,228 to $1,800 per nonth and spousal support was reduced
from$2,235 to $1,200 per month. Ms. Knight's only incone was then and
is now the support paid by M. Menard.
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[35] The access matter did not cone back before the court on Novenber
20, 2000 as ordered by M. Justice Shabbits, but rather, it cane before
me on Decenber 14 and 15, 2000 after the parties had filed further

af fidavits. Counsel appearing on behalf of the father requested that I
order the following relief:

1. A nine day access visit for the father from Decenber 30!
to January 7'", 2001;

2. Access for the father every second week, the exchange to
be on Fridays at 5:00 p.m;

3. That the nmatter of custody of the children be directed
to the trial list;

4. That a custody and access report be prepared by Dr.
Wat er man;

5. That | seize nyself of this matter

6. That the children be picked up and dropped off by
certain specified individuals.

[36] Counsel on behal f of the nmother submitted that the father should
be directed to take anger managenent counselling and a parenting
course, and that the children only see their father "when they want
to." In her affidavit Ms. Knight had suggested that the father and
children continue with joint counselling and supervi sed access.
However, Ms. Knight exhibited to her affidavit a letter from Ms.
Langford dated Novenber 29, 2000, which noted "all three of the
children individually expressed their reluctance to continue joint
counselling with their father." She also said "I do not feel that
forced visits with their father woul d be beneficial to the children."
Ms. Langford al so nade certain recommendati ons "shoul d j oi nt
counsel I i ng sessions resune” including that "the children nust have
sonme say in deciding who the (sic) want to work with, and the tines and
duration of appointnments.”

[37] Ms. Knight also attached to her affidavit filed on Decenber 1,
2000, a letter from Brendon. Brendon began by describing hinself as a
good student who gets along well with his teachers and others. He went
on to describe his recollections of his father abusing his nother and
recol l ections of his father losing his tenper. He then described the
counselling visits. His letter ends with the follow ng three

par agr aphs:

I"'mfed up with having to go to these
sessions and having to talk with my dad
and I'mnot going to do it any nore.

For me to have a relationship with ny dad
I think there would need to be a | ot of

t hi ngs changi ng. The nost inportant thing
woul d be for himto adnmt what he has
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done and not deny it. He also needs to

| earn nicer ways to speak to us and treat
us so we don't feel scared, put down,
mad, upset, or hurt. He needs to learn
how to control his tenper so that |I'm not
stressed out around him He needs to

| earn how to comunicate with us and

sol ve probl ens when we are upset or

di sagree with him

If ny dad worked on these things and
could see that he was changing | mght be
willing to try going to counselling again
with him This is also effecting ny
concentration and grades in school and,
until | get them back up there | dont
(sic) to deal with this.

[38] Included with material filed on behalf of M. Menard is a letter
fromDr. Ney dated Novenber 13, 2000. She described her observations
fromthe court ordered joint counselling sessions. Dr. Ney described
Mari sa as "both physically affectionate and enotionally engaging wth
her father." She said that "Derek continues to resist time with his
father and his di sapproval and disdain for his father is the nopst

i ntense of the three children." Dr. Ney noted that Brendon expressed
that he did not want to conme for any nore visits. She also noted with
respect to Brendon "He denonstrates amnbival ence and confusi on around
his relationship with his father . . .". Dr. Ney pointed out that the
childrens' report to Ms. Knight of the sessions were slanted, "usually
exaggerating and distorting negative interactions." This causes M.
Knight "to take on a tone of protection rather than encouragenent." O
Ms. Knight she said: "It may be possible that Ms. Menard [ Kni ght]
sincerely believes that her responses to the children are appropriate,
and that she does not recognize how her attitude towards the childrens
father inpacts them" M. Langford reported that Ms. Knight repeatedly
insisted to her that "I will not be drawn into this process."

[39] In her summary Dr. Ney says this:

The formnul ati on described by Dr. Bingen fits with ny
observations of this famly. This is to say, the
parent's anger for one another has acted as a source
of considerabl e anxiety and uncertainty in the
children's lives. In the past, both parents have
directed their anger towards one another through the
chi | dren.

A nunber of things have changed si nce Septenber,
2000:

i. | believe M. Menard is nore aware of his anger
and nore able to redirect it away fromthe children

ii. The children are nore defiant about visiting
their father.
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iii. Ms. Menard [Knight] has becone increasingly
adamant that she will not participate in this
process.

I am concerned at this point, that if sone
redirection does not occur in the next few nonths,
the children will becone pernmanently alienated from
their father. This would be unfortunate as | believe
these children experience a great deal of anxiety
about not having a satisfactory relationship with
their father, and the current confusion, conflict and
anxiety puts the children at risk for difficulties
l[ater in their adult relationships.

[40] Dr. Ney then went on to nmake recomendati ons. She stressed the
necessity of Ms. Knight's ongoing participation in counselling. Then
she said, "Visitations with their father should not be forced,
otherwi se the children will become increasingly resistant, contributing
to a permanent breach in their relationship with their father."

However, after nmking that statenment she went on to nake
recomendations for access. | felt it necessary to hear fromDr. Ney,
in the formof oral evidence, to assist nme in reaching a conclusion as
to what order(s) would be appropriate in these difficult circunstances.

[41] Dr. Ney did testify on January 5, 2001. The question | was
attenpting to explore with her was how to reconcil e her recommendation
that the children not be forced to visit with their father with her
opinion that it would be a positive benefit to the children to have a
relationship with their father.

[42] | amsatisfied fromthe whole of the evidence, including the
evidence of Dr. Ney that the follow ng findings reflect the present
circunstances (the quotations are fromDr. Ney's oral evidence):

1. The children will suffer psychol ogi cal danage in future
if they continue to have no contact with their father

2. If the children are forced to visit with their father
there will be trauma, and a | ot of anxiety and defiance;

3. The key to building a relationship between the children
and their father is in enabling the nother "to resolve this
marriage that did not work and get the anger and put it
somewhere el se and not in her children."

4. The nother is presently "unaware and/or ill equipped in
supporting her children to reconnect with their father and
it contributes to the difficulty that the children have in
connecting with [him."

5. Marisa would have little if any difficulty in
reconnecting with father, but because she is so closely
connected with her brothers (and her nother) if she al one
had access to her father there will be stresses put on her
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and she will feel guilty about having the relationship with
her father the others are not having.

6. The children are "hypersensitive to the conflict

[ between their parents]. They know exactly what is going on
and it stresses the heck out of them and preoccupies them.
. . . " And, "it is not fair for the kids to be exposed to
that kind of high conflict stressful situation . "

[43] | am also satisfied on the whole of the evidence:

1. That the children do suffer from parental alienation
syndr oneg;

2. That this alienation has not been consciously or
mal i ci ously intended by Ms. Knight but has resulted froma
conpl ex array of situational and psychol ogi cal factors;

3. That M. Menard's past behavi our towards Ms. Kni ght and
the children, including but not limted to a) the rather
[imted time he spent with the children prior to
separation; b) his angry and aggressive behaviour; and c)
his failure to provide the financial support he agreed to
provi de, have very significantly contributed to the array
of situational and psychol ogical factors | have nenti oned.

[44] | amalso satisfied that the children are otherwi se doing well in
their nother's care. There is no indication of difficulties in their

rel ati onships with peers, teachers, or other adults. There is no

evi dence they are not doing well in school. They are physically healthy
and participate in suitable activities.

[45] | nust make ny decision based on the best interests of these
children. In making a custody or access order under s.16 of the Divorce
Act R S.C. 1985, ¢.3 (2" supp) it is mandatory for me to give effect to
subsection 10 of that Act:

(10) Maxi mum contact - In making an order under this
section, the court shall give effect to the principle that
a child of the marriage should have as nuch contact with
each spouse as is consistent with the best interests of the
child and, for that purpose, shall take into consideration
the willingness of the person for whom custody is sought to
facilitate such contact.

[46] In this case in deciding what is in the children's best interests
I amin fact attenpting to decide what is least harnful to them
Forcing further visits and counselling between them and their father
wWill result in great imediate stresses, anxiety and defiance. Even if
there was an application before ne to vary custody (and there is not) |
woul d decline to order such a change. Beyond doubt there would be
chaos. If there is no further contact between the children and their
father they will suffer from psychol ogi cal danage particularly as they
grow ol der.
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[47] Although the father is not without fault as to the causes of this
awful dilemma, clearly, the nother holds the key to the sol ution. She
must learn to separate her own needs and fears fromthose of her
children and work with appropriate professionals to |earn howto help
the children re-establish appropriate relationships with their father
Ms. Kni ght, you must understand that there is conpelling evidence that
if you do not do this you are hurting your children and the damage you
are doing will becorme worse with tine.

[48] But, | cannot order an epiphany. Counselling only works with
cooperation and conmmitnent. What would the remedy be if | ordered M.
Knight to participate in further counselling and she refuses to go or
it is unsuccessful - inprison her or fine her for contenpt or renove
the children from her custody? Those "renedi es" woul d have dramatic
negative repercussions on the children

[49] In nmy view, the only order | can make consistent with doing the
| east harmto the children is as foll ows:

M. Menard shall have reasonabl e and
generous access to the children or any
one or nore of themat any time in
accordance with the wi shes of the child.
Provided that the child or children
agree, he may have access at any tine and
for any duration including, but not
l[imted to, one nmonth in the sunmer and
the entirety of any or all schoo
hol i days. During his access he nay take
the child or children anywhere in North
American or to any destination outside of
North Anerica providing that any country
visited with a child or children nust be
a signatory to the Hague Convention on
the Civil Aspects of International Child
Abduct i on.

M. Menard may attend at any public place
where the children are participating in
recreational or extra-curricular
activities without the perm ssion of the
child or children or Ms. Knight.

[50] Each party shall bear equally the cost associated with Dr. Ney's
testi mony and each shall bear his or her own costs of the application
bef ore ne.

"K. K. Downs, J."
The Honour abl e Madam Justice K K. Downs
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